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RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: XXXXX of  XXXXX, for taxpayer, XXXXX; Messrs. Marc
Muchin and Richard A Rohner, Special Assistant Attorneys eneral, for the
Il1linois Departnent of Revenue

SYNOPSI S: This matter conmes on for hearing pursuant to XXXXX's
(hereinafter referred to as "Chicago", "XXXXX" or the "Taxpayer") tinely
protest of Notice of Tax Liability XXXXX (hereinafter referred to as
"XXXXX") issued by the Illinois Departnent of Revenue (hereinafter referred
to as the "Departnent”) on Decenber 28, 1993 for Retailers' Cccupation Tax,
Muni ci pal Retailers' COCccupation Tax and Regional Transportation Authority
Tax for the taxable period of Novenber, 1989 through Septenber 30, 1991
(hereinafter referred to as the "Taxable Period"). A civil fraud penalty is
al so assessed as part of the liability.

At the sane tine that the Departnent issued Liability XXXXX, it al so
issued to XXXXX Notice of Tax Liability XXXXX (hereinafter referred to as
"NTL 1007"), for the sane taxable period and for the sanme anobunt of tax,
penalty and interest. However, this second Notice identified the business

with a registration number of XXXXX and was sent to a different address



t han XXXXX. This second NTL was not tinely protested by the taxpayer and
thus becane a final liability.

This problem of the issuance of two Notices of Tax Liability for the
sane tax period, for the sanme anount of liability and for the same taxpayer
but under two different registration nunbers, one of which the taxpayer was
not famliar with, was raised at the hearing by the taxpayer. Follow ng the
hearing, the parties jointly requested a late discretionary hearing for
XXXXX, which had al ready becone final. The Departnment granted this
request, and by agreement of the parties, XXXXX  and 1007 were
consolidated, with the evidence presented at the instant hearing applying
to both Notices. See, Agreed Order, Decenber 9, 1994 The parties further
agreed that this recomendati on and the final decision resulting therefrom
applies to both assessnments. |d.

The issues presented at this hearing are: 1) whether taxpayer's
pur chases of pot at oes and drinks are properly calculated for inclusion
into gross receipts; 2) whether the gross profit margin applied by the
Departnment was appropriate and; 3) whether the civil fraud penalty was
appropriate herein. See, Order, Novenber 22, 1994 Followi ng the
subm ssion of all evidence and a review of the record, it is recomended
that this matter be resolved in favor of the Departnent for each issue.

FI NDI NGS OF FACT:

1. The Departnment's prima facie case, inclusive of all jurisdictional
el ements, was established by the adm ssion into evidence of the Corrections
of Returns, showing a total liability due and owng in the amunt of
$43, 811 exclusive of statutory interest. Dept. Ex. No. 1-4, 10

2. Notices of Tax Liability XXXXX and XXXXX were tinely issued by the
Department. Dept. Ex. No. 5

3. During the taxable period, taxpayer was an Illinois retailer, in

the business of selling various types of sandw ches includi ng hanmburgers,



hot dogs and submari ne sandw ches, as well as french fries and soft drinks.
Tr. pp. 31, 32; Taxpayer Ex. No. 5

4. French fried potatoes and a canned soft drink were included in the
purchase price of each sandw ch sold. Tr. pp. 38, 52, 57, 66, 91, 130

5. French fries and soft drinks were also separately stated itens on
taxpayer's printed nenus. Tr. pp. 40, 118, 137

6. Taxpayer sold french fries to custonmers who w shed to purchase
only french fries and not sandw ches. Tr. pp. 40-41, 52-53, 56, 70, 118

7. Taxpayer sold canned soft drinks to custonmers who w shed to
purchase only soft drinks and not sandw ches. Tr. pp. 41, 52, 56, 70, 118

8. Taxpayer sold soft drinks in liter containers, which were not part
of a customer's sandw ch purchase. Tr. p. 56

9. During the taxable period, taxpayer conducted business under
Il1linois business registration nunber XXXXX. Taxpayer Ex. No. 3; Dept. EX.
No. 5, 10

10. During the taxable period, taxpayer was operated as a partnership
entity with each of two partners, Messrs. XXXXX and XXXXX, hol di ng 50%
ownership. Tr. pp. 74, 126; Taxpayer Ex. No. 1-3, 5

11. Taxpayer did not maintain books and records reflecting its
purchases and/or sales. Tr. pp. 93, 95, 113, 129

12. Taxpayer kept no purchase delivery tickets or supplier invoices.
Tr. pp. 105, 112, 113

13. Taxpayer paid its suppliers in cash. Tr. p. 96

14. Most of XXXXX custoners paid for purchases with cash. Tr. p. 96

15. The Departnent's calculation of the gross profit margin for this
taxpayer for the taxable period at issue is based on the average gross
profit margin of another submarine sandw ch shop which was 50% owned by one
of the partners herein. Tr. p. 101

16. The basis of taxpayer's Retailers' COccupation Tax returns filed



with the Departnment for the period of Novenber, 1989 through Septenber,
1991 is the general recollection of one of the business' partners regarding
busi ness activity for that time period. Tr. p. 110

17. Taxpayer filed the required Retailers' COccupation Tax returns with
the Departnment for the period of Novenber and Decenber, 1989 on July 31,
1991. Dept. Ex. No. 5

18. Taxpayer filed the required Retailers' COccupation Tax returns with
the Departnment for the period of the remaining nonths of the taxable period
after July, 1991. Tr. p. 110

19. At the time of the hearing, there were about three or four fast
food or submarine sandwi ch shops within a one mle radius of XXXXX. Tr. p.
70

CONCLUSI ONS OF LAW On exam nation of the record established, this
taxpayer has failed to denonstrate by the presentation of testinony or
through exhibits or argunent, evidence sufficient to overcone the
Departnment's prima facie case of tax liability (35 ILCS 120/4) under the
assessnents in question. Accordingly by such failure, and wunder the
reasoni ng given below, the determination of tax liability as inposed by the
Departnment on XXXXX must stand as a matter of law. |In support thereof, the
fol l owi ng concl usi ons are nade:
| SSUE #1: \hether taxpayer's purchases of potatoes and soft drinks are
properly cal culated for inclusion into gross receipts.

In arriving at XXXXX gross receipts for the taxable period,the
Departnent auditor applied a profit margin to taxpayer's purchases of food,
including french fries and soft drinks, set these ambunts as gross receipts
and then applied the prevailing tax rates to those receipts. Taxpayer Ex.
4 Taxpayer argues that because french fries and soft drinks were included
in the purchase price of each sandwich, it is incorrect to apply a profit

margin to those particular purchases and then include sane in the gross



recei pts upon which the pertinent tax rates arecal cul at ed.

Taxpayer's argument inthis regard is without nerit. Taxpayer's own
evi dence presented at hearing establishes that although french fries and a
can of soft drink were included in the purchase of each sandw ch, persons
could, and did, order just french fries or a can of soft drink, for which
they paid a price separate fromthat of a sandw ch

Al t hough XXXXX w tnesses testified that these particular purchases
made up but a small percentage of the total sales, this oral testinony is
given no wei ght for several reasons. First, the two enpl oyees who testified
were part tinme enployees, only. They each worked sporadic hours and
therefore, can not testify as to a regular pattern of custoner purchases.
Al so, these enpl oyees have a particular bias in favor of XXXXX partners, in
that the partners provided these enployees with not only food and | odgi ng,
but provided food for their famlies, also. Tr. pp. 120-121, 128-129

The testinony of the partners in this regard is also not credible.
XXXXX testinony regarding mark-up and patterns of custonmer purchases is
testinmony from a partner who did not deal with nonetary matters, and who
was not physically in the store on a regular basis. XXXXX testinony is
given no weight because, although he was the partner who handled the
monetary matters, he admits to keeping no books, records or bank accounts
for this business, nor was he physically on the prem ses regularly. Thus,
his testinony, as he adnmts, is based upon his recollections and is self-
serving at the very | east.

The oral testinony in this case is not sufficient in any event to
rebut the Departnment's determnation of the anount of the Iliability.
Although | accept as fact that french fries and a can of soda acconpani ed
each sandwi ch purchased and were included in the selling price, there is
not hi ng of record to evi dence that the selling price of t he

sandwi ch/fries/drink was not calculated wth a consideration of a profit



mar k-up of each item conprising each sale. There is also no evidence, ora
or otherwi se, that when fries or a drink was purchased w thout a sandw ch,
that selling price was determned without a profit mark-up. It 1is not
unreasonable to conclude that XXXXX would not sell fries and/or drinks at
cost, if for no other reason but that it was a for-profit enterprise.
Therefore, the auditor correctly applied a mark up to these products before
their inclusion into gross receipts.

Further, well-settled lawin Illinois establishes that "[i]n order to
overcone the presunption of validity attached to the Departnent's corrected
returns" the taxpayer "must produce conpetent evidence, identified wth
their books and records and showing that the Departnent's returns are
incorrect. Copilevitz v. Departnent of Revenue, 41 1l1.2d 154 (1968);
Masini v. Departnent of Revenue, 60 |IIl. App.3d 11 (1st Dist. 1978) Oa
testinmony is not sufficient to overcone the prim facie correctness of
the Departnent's determ nations. AR Barnes & Co. v. Departnment of
Revenue, 173 IIl. App.3d 826 (1st Dist. 1988)

Nor can this taxpayer avoid the inposition of its burden of proof by
failing to keep any books and records. The keeping of business
docunmentation is mandated by statute (35 ILCS 120/7) and ignorance of the
law is no excuse for conpliance failure. DuMnt Ventilation Co. V.
Departnment of Revenue, 99 Il1. App.3d 263 (3rd Dist. 1981)

Therefore, it 1is my recommendation that the Department's application
of a gross profit mark up to taxpayer's french fries and soft drink
purchases, followed by the inclusion of that calculation into the gross
recei pts, be affirned.
| SSUE #2: Whet her the Departnment applied the correct gross profit margin
to taxpayer's purchases of supplies.

XXXXX did not supply the Departnment with any docunentation to support

what it clainms, through oral testinony at hearing, to be its gross profit



margin of perhaps 25% - 30% Tr. pp. 102 In the absence of documentati on,
the Departnent auditor used the gross profit margin of another submarine
shop, owned by one of taxpayer's partners, for application to taxpayer's
supply purchases. Tr. p. 101

The only evidence to contradict the appropriateness of this Departnment
procedure is oral testinmony at hearing, first regarding the nunber of
sim |l ar businesses in the area and XXXXX testinmony of his recollections of
the differences between his two businesses since no books and records were
kept .

Both types of evidence fall considerably short of rebutting the prinma
facie correctness of the assessnent. First, whereas taxpayer's wtness,
XXXXX, a custonmer as well as an area resident, testified that there are
about three or four fast food and submarine shops within a one nmle radius
of XXXXX, a former part tinme enployee testified that there were five or six
(Tr. p. 60) and the partners testified that there are nine to ten such
shops within a one mle radius. Tr. pp. 92, 130. Therefore, taxpayer's own
evidence on the matter is inconsistent and does not support a proposition
that because of an abundance of conpetition, taxpayer's profit margin was
smal | .

Addi tionally, Taxpayer's only evidence concerning the differences
between the taxpayer and the other submarine sandwich shop used as the
standard for gross profit margin is the oral testinony of the partner with
an interest in both businesses, XXXXX. However, his testinony is based
upon his nenory, not docunentation. Not only is this testinony highly
suspect because of the interest served, but, again, it 1is legally
insufficient to rebut the correctness of the Departnent's assessnent.
Copilevitz v. Departnment of Revenue, supra; A.R Barnes & Co. v. Departnent
of Revenue, supra; Masini v. Departnent of Revenue, supra

Therefore, it is my recommendation that the auditor's nethodol ogy of



calculating gross profit margin for this taxpayer for the taxable period be
affirmed, with the result being that this assessnent be affirned.

| SSUE #3: \Whether the civil fraud penalty is appropriately applied in this
i nstance.

Pursuant to Illinois law at the tine of the audit and assessnent, a
penalty of 30% of the tax due applied upon a Departnent determ nation that
a taxpayer's returns were incorrect as a result of fraud. 35 ILCS 120/ 4 The
auditor in this matter applied this civil fraud penalty assessnent.

During the hearing, taxpayer's partners testified, inter alia, that
they did not have high school or coll ege educations, they are foreign born,
they were never given instruction on the keeping of books and records for
this retail business nor on the filing of the necessary sales tax returns.
As a consequence, XXXXX, the partner who managed the taxpayer's finances,
kept neither books nor other records and he did not file statutorily
required sales tax returns for XXXXX until substantially after the returns
were required by law to be fil ed.

Yet, the partners testified that they, in the conpany of taxpayer's
certified public accountant, went to a Departnent office to obtain a
busi ness registration nunber when they commenced operations. Tr. pp. 76,
126; Taxpayer Ex. 3 They al so obtai ned the necessary operating
docunentation for the business fromthe City of Chicago. Taxpayer Ex. 2

Additionally, XXXXX experience in the food business with submarine
shops began in 1986. Tr. p. 109 During the taxable period, XXXXX
si mul taneously owned at least two and as many as three, retail submarine
shops. Tr. pp. 106-107 Not only did XXXXX own such shops, but he sold the
i nstant business late in 1991. Tr. p. 98

The reasonable conclusion fromthese facts is that XXXXX was actively
conducting retail business in Illinois during the taxable period, and had

access to and in fact, used, professional assistance in the furtherance of



hi s busi nesses. He clearly was not ignorant of Illinois business
requi rements and practices.

What is striking here is the extent to which taxpayer failed to conply
with statutes and regulations. According to the testinony, absolutely no
books or records were kept, not even scraps of paper with daily totals on
them Tr. p. 95 Further, according to the evidence, absolutely no returns
for the taxable period were filed until vyears after the fact. The
affirmative act of filing monthly returns years late, which are based upon
nothing nore than the nmenory of the business conducted, is an intentiona
act done wth full know edge that the information thereon can not possibly
be accurate.

All of this is effectuated by the business partner who had been
working in the submarine shop business for a nunber of years prior to
operating this business (Tr. p. 109), who was not even at XXXXX each day
during the taxable period (Tr. p. 96, 97), who was in the United States for
at |l east nine years before operating the instant food shop (Tr. p. 109) and
who was know edgeabl e enough about business to operate multiple submarine
shops during the taxable period. Tr. p. 107

As a result of the above, it is sinply unreasonable to concl ude that
taxpayer's failure to conply wth pertinent statutes and to correctly
report its business activity was a result of lack of formal education
and/ or lack of specific training. The only reasonable conclusion to be
made from the facts above is that taxpayer belatedly reported its business
activity to the Depart nent pur poseful |y, fully awar e t hat its
representations were wthout basis. Considering the extreme nature of
taxpayer's failure to conmply with bookkeepi ng and record keepi ng nmandat es,
the only reasonabl e conclusion to be made fromthe facts above is that this
failure was purposeful or that the taxpayer, again purposefully, kept its

busi ness activity docunentation away fromthe Departnment. |In either case,



taxpayer's conduct was willful and the application of the fraud penalty is
appropri ate.

For the reasons stated above, it is ny reconmendati on that NTL XXXXX,
issued to XXXXX under business registration number XXXXX, be finalized as
i ssued. Further, it is ny recomendation that NTL XXXXX, for XXXXX under
busi ness regi strati on number XXXXX, be cancell ed.

Mm Brin
Adm ni strative Law Judge



